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A WORD TO THE WISE: THE PROPER ROLE FOR 

THE COMMITTEE OF CREDITORS IN INSOLVENCY 

RESOLUTION 

 

AUTHORED BY - SAHIL GANGAR & PARTH CHANDAK 

 

 

Abstract:- 

The doctrine of commercial wisdom, though not in itself problematic, 

Could, in the long term, throttle the legislative goal of the Code. 

Over time, the doctrine itself as well as the wider resolution approach 

Have to be developed with intent to reach the economic goal of the 

Code, to assist IBC reach its intended maximum potential, 

As intended. Having traced the origins and followed the development of the commercial 

Wisdom doctrine in Part I, I go on to examine the BLRC Report 

And also IBC and the regulatory framework anew, in an 

Effort to determine the correct role of the Committee of Creditors 

In the approval process of the resolution plan. Part III tries 

To learn from the 'feasibility' analysis under the US Bankruptcy 

Code as a good model of how deliberative and analytical the 

Process should be needed to be. I attempt to envision 

The resolution process anew in Part IV with a more sustainable 

Process to resolution and redrafting the 'commercial wisdom' 

Doctrine to its current structure. 

 

A Word to the Wise: The Optimal Function of the Committee of Creditors in Insolvency 

Resolution 

While the concept of commercial wisdom itself is not inherently flawed, its long-term 

implications could hinder the legislative objectives of the Insolvency and Bankruptcy Code 

(IBC). The commercial wisdom doctrine and the broader resolution mechanism must evolve to 

align with the Code’s economic objectives, ensuring that the IBC reaches its highest potential. 

This paper traces the origins and development of the commercial wisdom doctrine in Part I. 

Part II reassesses the BLRC Report, the IBC, and the regulatory framework to determine the 
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Committee of Creditors’ proper role in the resolution plan approval process. Part III analyzes 

the ‘feasibility’ evaluation model under the U.S. Bankruptcy Code, illustrating how a 

structured, deliberative approach enhances the decision-making process. Finally, Part IV 

envisions a refined resolution process, suggesting a more sustainable structure for the 

commercial wisdom doctrine in its current form. 

 

I. Introduction 

Five years is a short span in the life of a legal framework, insufficient to fully assess its impact. 

The Insolvency and Bankruptcy Code, 2016 (IBC), represents a complex economic reform 

aimed at resolving insolvencies. The core process involves soliciting bids for resolution plans, 

evaluated in a collective and transparent manner by the company’s financial creditors. These 

plans must comply with IBC regulations, ensuring debt repayment while providing a roadmap 

for the company’s future operations. 

 

The authority to approve resolution plans rests with the Committee of Creditors (CoC), 

comprising financial creditors. Their approval initiates a two-tier validation process, wherein 

the Tribunal, acting as the Adjudicating Authority, gives the final sanction. Once the Tribunal 

endorses a resolution plan, it becomes legally binding on all stakeholders, including employees, 

members, creditors, and government agencies. 

 

A crucial aspect of this framework is the fresh slate doctrine, which stipulates that any claims 

arising before the approval process cannot survive unless explicitly included in the resolution 

plan. The CoC wields significant influence over existing contractual and legal rights, affecting 

even secured creditors and government entities. The twin-stage approval process is pivotal in 

assessing the IBC’s efficacy, ensuring insolvency resolution and asset value maximization. 

 

The commercial wisdom doctrine governs this approval process. The Tribunal does not have 

the authority to scrutinize the merits of a resolution plan, as CoC’s decisions are presumed to 

reflect financial expertise. Evaluating complex financial metrics—such as revenue projections, 

debt-equity ratios, and asset valuation—requires specialized knowledge, which financial 

creditors possess. 
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II. Role of the Committee of Creditors in Resolution and the Commercial 

Wisdom Doctrine 

Evolution of the Commercial Wisdom Doctrine 

The Supreme Court formally established the commercial wisdom doctrine in K. Sashidhar v. 

Indian Overseas Bank. The doctrine finds its roots in the Bankruptcy Law Reforms Committee 

(BLRC) Report, which confines the Tribunal’s role to procedural oversight while assigning 

business decisions to the CoC. In subsequent cases like Committee of Creditors v. Satish 

Kumar Gupta, the Supreme Court upheld that the Tribunal could not question the commercial 

prudence of the CoC’s decisions but could review whether the CoC had adhered to legal and 

procedural norms. 

 

Several rulings illustrate the application of this doctrine. In Maharashtra Seamless Ltd. v. 

Padmanabhan Venkatesh, the Supreme Court upheld a resolution plan that allowed the sale of 

assets at a value lower than liquidation price, emphasizing the CoC’s commercial judgment. 

Similarly, in Karad Urban Coop. Bank Ltd. v. Swapnil Bhingardevay, the Court refrained from 

second-guessing the CoC’s evaluation of a plan’s feasibility. 

 

Legality vs. Commercial Prudence: Issues under Section 31 

Under Section 31 of the IBC, the Tribunal’s jurisdiction varies depending on whether a matter 

concerns commercial prudence or legal compliance. Commercial prudence covers viability, 

feasibility, creditor classification, and operational strategies, areas where the Tribunal cannot 

interfere. However, when legal violations occur—such as breaches of IBC norms or 

infringement of third-party rights—the Tribunal possesses full authority to review the 

resolution plan. Landmark rulings such as MCGM v. Abhilash Lal and Jaypee Kensington v. 

NBCC demonstrate judicial intervention when resolution plans contravene legal mandates. 

 

Expansion of the Commercial Wisdom Doctrine 

Recent cases have seen an expansion of the doctrine’s scope. In Kalpraj Dharamshi v. Kotak 

Investment Advisors Ltd., the Supreme Court upheld a resolution plan submitted beyond the 

stipulated deadline, citing the CoC’s commercial wisdom. Similarly, in the Binani Cements 

case, a late-submitted plan was approved, reinforcing deference to CoC decisions. However, in 

Ngaitlang Dhar v. Panna Pragati Infrastructure, the Court acknowledged that procedural 

irregularities could be grounds for challenging CoC decisions. 
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III. The Optimal Role of the Committee of Creditors: Understanding 

Legislative Intent 

Insights from the BLRC Report 

The BLRC Report underscores the expectation that the CoC will apply economic reasoning in 

identifying insolvency causes and selecting viable resolution plans. It differentiates between 

financial failure (solvable through restructuring) and business failure (where survival is 

unlikely). The CoC’s decision-making should prioritize economic viability, organizational 

capital, and long-term business prospects. 

Regulatory Framework and Evaluation Criteria 

The IBC and CIRP Regulations outline key resolution plan attributes: 

Clear implementation and monitoring mechanisms 

Strategies to address default causes 

Viability and workability 

Capability of the resolution applicant to execute the plan 

 

The CoC is required to assess feasibility and viability systematically, using an evaluation 

matrix that incorporates both qualitative and quantitative factors. Courts have emphasized the 

importance of informed decision-making, as seen in Vijay Kumar Jain v. Standard Chartered 

Bank, where access to relevant data was deemed essential for effective CoC deliberations. 

 

IV. Comparative Insights: U.S. Bankruptcy Code Feasibility Analysis 

The U.S. Bankruptcy Code mandates a feasibility analysis under Section 1129(a)(11), ensuring 

that a reorganization plan is grounded in realistic projections. Case precedents highlight the 

need for objective assessments: 

 

In Re: American Capital Equipment LLC: A speculative plan reliant on litigation proceeds was 

rejected. 

In Re: WR Grace & Co.: A plan supported by financial projections and expert opinions was 

approved. 

In Re: Star Ambulance Service: A plan lacking financial disclosures and viability assessments 

was denied. 

Key feasibility factors include: 

Capital structure and financial stability 
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Economic conditions and market prospects 

Managerial competence 

Future cash flow projections 

These criteria provide a structured approach to insolvency resolution, offering lessons for 

enhancing CoC decision-making under the IBC. 

 

V. Towards a Refined Resolution Framework 

Despite its early-stage challenges, the IBC must evolve beyond a focus on quantitative 

parameters like resolution numbers and payouts. Economic reasoning, business viability, and 

market conditions should take precedence. The CoC must provide transparent justifications for 

their decisions, ensuring that approval processes mature over time. 

 

While judicial intervention should remain limited, courts must act as external catalysts for 

reform when necessary. The Supreme Court’s stance in Committee of Creditors v. Satish 

Kumar Gupta acknowledges the need for CoC accountability. Given IBC’s experimental 

nature, its long-term success hinges on its ability to adapt and address systemic inefficiencies. 

 

Conclusion 

The IBC represents an ambitious economic experiment. However, its success depends on 

ensuring that CoC decisions are rooted in sound economic reasoning. A more structured and 

transparent approach, drawing from international best practices, will strengthen the resolution 

framework and safeguard stakeholder interests. 
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